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Summary
Can lifesaving be punishable? Performing resuscitation in
an emergency places individuals under great pressure.
Empirical studies indicate that potential helpers often hes-
itate to intervene for fear of legal consequences. However,
this concern is unfounded. The article examines four sce-
narios: death despite resuscitation, harmful or unwanted
resuscitation, and omission of aid. The conclusion is un-
equivocal: in case of doubt, initiating resuscitation (“in du-
bio pro REA”) is legally safe. Only in cases where it is
clearly established that resuscitation is not desired does
the exception apply, meaning that no assistance should be
rendered (“no means no”). This article analyses criminal li-
ability risks in resuscitation based on Swiss law. Neverthe-
less, the findings are broadly transferable to other jurisdic-
tions, as the relevant offences are universally codified.

Introduction

Basic life support (BLS) measures and the use of auto-
mated external defibrillators (AEDs) are key elements of a
successful rescue chain in cardiac arrest cases.1 However,
empirical studies on cardiopulmonary resuscitation (CPR)
also indicate that one of the greatest deterrents for potential
helpers is their fear of legal consequences.2 This is evi-
denced by persistent claims on social media that resuscita-
tion attempts have led to charges of sexual harassment.3

This article analyses criminal liability risks in resuscitation
based on Swiss law. Nevertheless, the findings are broadly
transferable to other jurisdictions, as the relevant offences
(e.g., intentional or negligent homicide, bodily harm, omis-
sions, coercion) are universally codified. The medico-legal
principles discussed likewise reflect internationally recog-
nised standards, including those embedded in the Oviedo
Convention on Human Rights and Biomedicine.

The risks of criminal liability in resuscitation are analysed
below,4 with four scenarios distinguished: What if resusci-
tation is unsuccessful and the person dies despite resusci-
tation (death despite resuscitation)? What if the person sur-
vives but suffers damage (harmful resuscitation)? What if
the person survives but did not want to be resuscitated (un-
wanted resuscitation)? What if the helper decides not to re-
suscitate (failure to resuscitate)?

The conclusion may already be anticipated since the risks
of criminal liability are negligible provided that helpers ad-
here to two simple guidelines: first, the rule is that in case

of doubt, resuscitation should be performed (in dubio pro
REA). Second, the exception to this is that resuscitation
must not be performed if it is expressly refused (no means
no).

Death despite resuscitation

If a patient dies despite resuscitation, the question arises as
to whether this will have criminal consequences. Accord-
ing to Art. 111 of the Swiss Criminal Code,5 anyone who
intentionally kills a person shall be punished with a custo-
dial sentence of no less than 5 years. Rescuers want to save
lives, not take them. They do not accept killing, let alone
strive for it (Art. 12 para. 2 SCC). Therefore, negligent
homicide is going to be the main focus in such cases. For
the rescuer to be accused of a breach of duty of care, they
must have violated a standard of care and acted in a culpa-
ble manner according to the care that is incumbent on them
in the circumstances and commensurate with their personal
capabilities. Finally, the death must have been foreseeable.

Negligent homicide

According to Art. 117 SCC, anyone who negligently caus-
es the death of a person shall be punished with imprison-
ment of up to 3 years or a fine. According to Art. 12 para.
3 SCC, anyone who fails to consider the consequences of
their conduct due to a culpable lack of care commits a
felony or misdemeanor through negligence. A lack of care
is subject to liability if the perpetrator fails to exercise the
caution required by the circumstances and their personal
capabilities.6

According to the Swiss Federal Supreme Court, a convic-
tion for negligent homicide first requires that the perpetra-
tor caused the outcome,7 which is referred to as causation.
According to case law, conduct is causal if it cannot be
disregarded without the result also being eliminated; how-
ever, this conduct need not be the sole or direct cause of
the outcome.8 An interesting situation arises in cases in-
volving the death of a patient following an attempt to ad-
minister resuscitation. On the issue of causation, the death
would not have occurred in the specific time or place that
it did but for the attempt at resuscitation. Nonetheless, the
helper would obviously not be considered liable because
they were attempting to save the patient’s life.
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Standard of care

The starting point for all duties of care is the prohibition of
endangering the protected legal interests of others.9 Where
specific legal provisions serving the purpose of accident
prevention and safety (e.g. road traffic regulations) require
certain behaviour, the duty of care is determined by these
provisions.10 In the absence of such standards, reference
can be made to generally accepted rules of conduct issued
by private organisations11 (e.g. the FIS rules for skiers) or
to the principle of danger prevention (“Gefahrensatz”).12

Standards of care are guidelines for action that have been
developed from “painful experience”.13 In a medical con-
text, these guidelines are derived from the rules of medical
practice (lex artis).14 The guiding principle is the “state of
the art” (i.e. the current state of science and doctrine).15

To determine whether resuscitation should be performed,
the guidelines published by the Swiss Academy of Medical
Sciences (SAMS) “Decisions on cardiopulmonary resus-
citation” would likely be consulted.16 To determine how
resuscitation should be performed, the established “best
practices” of rescue and emergency medicine and intensive
care medicine would have to be identified. For example,
the guidelines of the European Resuscitation Council state
that the duty of first responders is “to recognise cardiac
arrest, immediately start CPR, call for help and facilitate
rapid defibrillation.” 17 If, after determining that cardiac
arrest has occurred, a first responder were to wait 5 min-
utes before starting resuscitation, they would be violating
the aforementioned standard of care in emergency medi-
cine. In its Guidelines for Cardiopulmonary Resuscitation
and Emergency Cardiovascular Care, the American Heart
Association recommends the following: “During manual
CPR, rescuers should perform chest compressions to a
depth of at least 2 inches, or 5 cm, for an average adult
[...]. It is reasonable for rescuers to perform chest com-
pressions at a rate of 100 to 120/min.” 18 Thus, CPR that is
too weak or performed at too low a frequency could consti-
tute a violation of the rules. The Swiss Resuscitation Coun-
cil stipulates that the patient must lie flat on a hard surface
for CPR and that the pressure point is in the middle of the
chest on the lower half of the sternum.19 In this case, incor-
rect positioning or a pressure point that is too low or too
high could constitute a breach of the duty of care.

Individual standard of care

The fact that an action violates a standard of care is a nec-
essary but insufficient condition for criminal negligence on
its own. The objective violation of a duty of care must al-
so be subjectively attributable to the helper.20 Notably, this
concerns the standard of care which is determined on an
individual basis.21 According to Art. 12 para. 3 sentence 2
SCC, in this context, carelessness will constitute a breach
of one's duty of care only if the person fails to exercise the
caution required by the circumstances and their personal
capabilities.

The personal capabilities to be considered include the per-
son's education and professional experience.22 The circum-
stances to be considered depend on the type of procedure
or treatment, the associated risks, the scope for assessment
and evaluation available to the person, and the means and
urgency of the medical care. Physicians only violate their

duty of care if they make a diagnosis or choose a therapy
that no longer appears reasonable according to the general
state of professional knowledge.23

Regarding the personal capabilities of the helpers, it
should be noted that lower requirements apply to “normal”
doctors than to specially trained emergency doctors and
paramedics. Lower requirements would also apply to first
responders and, even more so, to laypeople, since their
training and practical experience are not comparable to
those of medical professionals. Regarding the circum-
stances, behaviour must be assessed from an ex ante per-
spective. In retrospect, no excessive demands may be
placed on the responders. Considering the information on-
ly available in hindsight would fail to do justice to the ex-
treme circumstances and pressure under which they acted.
Therefore, liability would not arise merely because better
options had been identified in retrospect; instead, it would
only arise if the responder’s intervention could be consid-
ered obviously unreasonable.24

Predictability

A breach of the duty of care is only subject to liability if
the outcome was foreseeable to the person “according to
the ordinary course of events and the general experience
of life”.25,26 Predictability must also be assessed from an
ex ante perspective and subjectively measured against the
standard of care outlined above. Therefore, the question is:
“What should the perpetrator have been able to recognise
at the time of the act based on the circumstances and his
knowledge and abilities?”27 Returning to the above exam-
ple, it must also be clear to first responders that they are
endangering the life of the person concerned if they wait 5
minutes before starting resuscitation.

If the patient dies despite resuscitation, the rescuer who
acts to the best of their knowledge and ability is not liable
for negligent homicide, even if it later turns out that the
rescuer could have taken more effective steps to resusci-
tate.

Harmful resuscitation

What are the criminal consequences of successful resusci-
tation? At first glance, this question may seem surprising,
especially since a person's life is being saved. First, it
should be clarified that BLS measures do not constitute
sexual acts under criminal law. Although the chest and
mouth may be touched during chest compressions and ven-
tilations, respectively, these actions lack any objective sex-
ual character.28 Accordingly, a helper will not be held crim-
inally liable for sexual offences when performing a re-
suscitation. Chest compressions performed as part of CPR
frequently result in rib fractures.29 Even after successful
resuscitation, short-term physical complications such as
hypoxia-related organ damage and long-term neurological
and psychological impairments can occur. Such injuries
are objectively classified as bodily harm (1.). While intent
or negligence may be subjectively present (2.), the decisive
factor in determining criminal consequences is whether
and how these injuries can be justified (3.).
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Injury

In the objective elements of the offence, assault offences
are graded according to the severity of the consequences
of the offence. Life-threatening (e.g. ruptured spleen)31

and permanent injuries (e.g. from complicated bone frac-
tures)32 are considered serious bodily harm (Art. 122 SCC
– serious assault). On the other hand, impairments involv-
ing the temporary disturbance of health (e.g. simple bone
fractures, concussions)33 are considered simple bodily
harm (Art. 123 SCC – common assault). Additionally, acts
of aggression are actions that do not result in damage to the
body or health (e.g. slapping; Art. 126 SCC – acts of ag-
gression).34

Chest compressions are likely to reach the threshold of an
act of aggression, while broken ribs are generally classified
as a simple bodily injury. In the case of lung lacerations
or pneumothorax, an expert opinion would be required to
determine whether there was a risk to life. Hypoxic brain
damage is considered serious bodily injury if it leads to
permanent impairment. Overall, damage caused by resus-
citation is also considered bodily harm if it is medically in-
dicated as a life-saving measure.35 Ulitmately, the (thera-
peutic) end does not justify all (treatment) means.

Intent and negligence

In the subjective elements of the offence, intent and negli-
gence must be distinguished from one another. Each can be
divided into a knowledge component and a volitional com-
ponent. A perpetrator acting with intent knows that their
actions will lead to a specific injury and also wants this
outcome to occur (Art. 12 para. 2 sentence 1 SCC). A per-
son who acts with conditional intent (“dolus eventualis”)
considers the outcome to be possible based on their knowl-
edge and accepts it in terms of volition (Art. 12 para. 2 sen-
tence 2 SCC). A perpetrator who acts with conscious neg-
ligence has the same perception in terms of knowledge:36

They consider the outcome to be possible. On the volition-
al side, they trust that it will not occur. Perpetrators who act
with unconscious negligence lack any awareness of risk:
they do not consider the outcome (Art. 12 para. 3 SCC).37

In the case of damage caused by resuscitation, the rescuer's
perception must be analysed. This can be illustrated by the
example of broken ribs. Paramedics and first responders
know that chest compressions during cardiac massage of-
ten cause broken ribs. Even if they do not want these frac-
tures to occur, they accept them for the greater objective of
preventing death. Therefore, paramedics and first respon-
ders generally act with conditional intent when it comes to
such rib fractures. If laypeople are not aware that rib frac-
tures may occur during chest compressions, they are acting
with unconscious negligence. In the case of the most seri-
ous consequences of resuscitation (hypoxic brain damage),
it would have to be argued in practice that trained helpers
consider this risk to be possible but trust that this damage
will not occur. In this respect, there would be conscious
negligence.

Justification

How can these bodily injuries be justified?38 The most
prominent justification for medical interventions is the
consent of a competent patient (Art. 5 Convention on Hu-

man Rights and Biomedicine 39).40 Since the patient is not
competent in the event of cardiac arrest, it is not possible to
obtain informed consent at this point.41 Therefore, reliance
must be placed on their presumed consent.42 According to
Art. 379 of the Swiss Civil Code 43 “[i]n urgent cases, the
doctor may carry out medical procedures according to the
presumed wishes and interests of the person lacking capac-
ity of judgement.” In the first instance, the subjective wish-
es of the patient shall be considered, and in the second in-
stance, the objective requirements.

How the person concerned would have subjectively decid-
ed44 can be determined from a patient decree. According
to Art. 370 CC, a patient decree can specify which med-
ical procedures are to be consented to in the event of in-
capacity. The patient's wishes may also be evident from a
documented REA status.45 In the absence of a written doc-
ument, previously expressed wishes shall be considered.46

Relatives or medical staff may provide information about
the wishes of the person concerned.47 If neither relatives
nor medical staff can be consulted, the objectively neces-
sary measures may be taken in an emergency (Art. 379 CC;
Art. 8 Convention on Human Rights and Biomedicine).48

In such cases, there are no indications of what the person
subjectively wanted; instead, the justification is based on
“necessity” (Art. 17 SCC): the helper is justified because
they are preserving life at the expense of bodily integrity.49

For example, objectively necessary measures50 are set out
in the guidelines of the European Resuscitation Council.51

As a rule, the objectively necessary measure – especially
for laypeople and first responders – will be to perform re-
suscitation regardless of whether injuries to the person may
be sustained.52 In exceptional cases, such as when resusci-
tation is futile, it may be objectively necessary to refrain
from attempting it.53 In this respect, the person intervening
also has a margin of discretion.54

In summary, injuries caused by the act of resuscitation are
justified either subjectively by presumed consent or, in an
emergency, objectively by the fact that life is saved at the
expense of bodily integrity.55

Unwanted resuscitation

What are the criminal consequences if a person who does
not want to be resuscitated is resuscitated? Refusal of re-
suscitation may be explicitly communicated by a “do not
resuscitate” (DNR) order (“REA status: No”), a written
advance directive, a verbal statement by the patient, or
(rarely) by a “no-CPR” stamp or tag.56 Here, it must be as-
sessed which criminal offences apply (1.), whether there is
justification (2.) and what applies if the rescuer is unsure
whether resuscitation is wanted or not (3.).

Assault and coercion

As set out in Chapter “Harmful resuscitation”, chest com-
pressions constitute direct physical contact at the level of
acts of aggression (Art. 126 SCC). Additionally, simple
bodily injury (Art. 123 SCC), such as broken ribs or lung
lacerations, may occur as a result of compressions. Indi-
rectly, however, serious bodily injury (Art. 122 SCC) in
the form of permanent neurological damage may also oc-
cur.57 The risk of such indirect consequences may be one
reason why resuscitation is refused.58 Criminal liability
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may also arise in the case of unwanted resuscitation, when
life-saving measures are taken against the will of the per-
son concerned.59 This might constitute coercion if the per-
son concerned is forced to undergo previously refused res-
cue measures. However, according to the Federal Supreme
Court, Art. 181 SCC protects (only) the freedom to form
and exercise one's will.60 When viewed in this manner, this
provision does not confer a criminally enforceable right to
have a previously expressed will respected. Therefore, an
unconscious person cannot be coerced into anything.61 A
counterargument could be that the individual is compelled
to continue living beyond their state of unconsciousness,
despite having expressly rejected this outcome.

Justification

The situations discussed above involving “harmful” resus-
citation and the “unwanted” resuscitation discussed here
have a common thread: in both cases, there is an objec-
tively life-threatening emergency. Subjectively, the persons
concerned in the first situation agree to the life-saving
measures, even if these are accompanied by damage. In
this second situation, an objectively necessary life-saving
measure is subjectively rejected because it may be accom-
panied by serious damage.

Presumed consent is ruled out if it is clear from a patient
decree, a “do not resuscitate” (DNR) order or previously
expressed wishes that the person concerned rejects resusci-
tation. By means of this refusal, the person concerned es-
tablishes a treatment veto, the violation of which consti-
tutes a criminal offence.62 In this context, resuscitation also
cannot be justified by the fact that assistance may save the
life of the person concerned. At first glance, the first re-
sponder may appear to be protecting overriding interests
by saving life at the expense of physical integrity (broken
ribs, etc.). However, this does not constitute justification.
No patient must be subjected to rescue against their will,
even if their refusal may inevitably lead to death.63

Error

So far, it has been assumed that rescuers are clearly aware
when resuscitation is refused (e.g. due to a “do not resusci-
tate” [DNR] status). However, in many cases, it is unclear
whether resuscitation is desired; for example, because a
patient's decree cannot be consulted in an emergency. In
such cases, the rescuer's assumption is decisive. If they as-
sume that the person would presumably consent to rescue,
they are to be judged according to this assumption, even
if a DNR status is discovered afterwards (Art. 13 para. 1
SCC). In the case of an error as to the justifying circum-
stances, the perpetrator mistakenly assumes that the actual
conditions for a justification exist.64 As such, they must be
judged according to this assumption and are thus justified
and protected from liability.65 Only if the error could have
been avoided with due care (Art. 13 para. 2 SCC) is there
a risk of punishment for negligent bodily injury (Art. 125
SCC). Here, too, avoidability must not be affirmed lightly
through an ex post assessment, but must rather be assessed
ex ante in terms of what the rescuers should have recog-
nised during the emergency.

An important example of a situation in which it is often
unclear whether life-saving measures are desired or not is

attempted suicide. Should a person who has attempted to
take their own life be helped,66 or can they be left to die?
On the one hand, it is clear that it is not permissible to res-
cue a suicidal person against their will.67 However, an al-
ternative conclusion also follows from this, namely, that
if the person is not acting of their own free will, there is
a duty to rescue them.68 It is not usually possible to de-
termine whether a person is committing a voluntary “cal-
culated suicide” or an involuntary “impulsive” or “appeal
suicide”.69,70 Therefore, the decisive factor in such cases is
what the rescuers imagine: “In the case of cardiac arrest
due to attempted suicide, it should not generally be con-
cluded – purely on the basis of the possible suicidal act –
that the person concerned would refuse CPR […] In doubt-
ful cases, CPR should be attempted (unless the prognosis is
wholly unfavourable) […] If, however, based on the evalu-
ation of the particular case, the medical professional […]
concludes that the person attempting suicide would refuse
such assistance, then he or she may withhold or terminate
CPR.” 71

Failure to resuscitate

Can a helper be prosecuted for not resuscitating? Is this a
case of failure to provide emergency assistance (1.) or even
homicide by omission (2.)? What if the helpers are mistak-
en about their duty to help (3.)?

Failure to provide emergency assistance

According to Art. 128 SCC, anyone who fails to help a per-
son in immediate danger of death, even though they could
reasonably be expected to do so under the circumstances,
is guilty of failure to offer aid in an emergency. According
to the Federal Supreme Court, the helper must, in principle,
“do everything in their power.” The duty to help only ceas-
es to apply when the help no longer meets a need; in par-
ticular, if the person expressly refuses the help offered or
if death has occurred.72 Help is unreasonable if the helper
would have to expose themselves to a high risk of accident
or infection.73

An immediate mortal danger to life exists when life is
hanging by a thread.74 Notably, people who suffer a cardiac
arrest are in mortal danger.75 If a person is in mortal dan-
ger, everyone is obliged to help,76 not only trained pro-
fessionals. According to the law (“failure to offer aid”),
only those who do not provide any assistance can be pun-
ished. Therefore, only the failure to perform CPR (“with-
holding… CPR”) can be prosecuted, not the discontinua-
tion of CPR (“withdrawing CPR”).77 Concerning the duty
to assist under Art. 128 SCC, a distinction must be made
between four scenarios:

Resuscitation required and desired

If resuscitation is required and desired, there is an oblig-
ation under criminal law to provide assistance under Art.
128 SCC.

Resuscitation not required but desired

Do rescuers have to resuscitate a 96-year-old woman with
multiple morbidities to avoid criminal liability? First and
foremost, this depends on her wishes: if it is clear that she
wants resuscitation and is willing to accept not only the
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possible injuries (broken ribs, etc.) but also possible long-
term consequences, failure to resuscitate cannot be justi-
fied by these accepted consequences. Often, it will not be
clear that resuscitation is desired at any cost, but only that
it would presumably be agreed to.

According to the SAMS, resuscitation should be withheld
if it would offer “no likelihood of benefit”, if there are
“signs of certain death” or if there is a risk of “brain
death or an extremely poor neurological outcome”.78 Ac-
cording to European guidelines, resuscitation may be with-
held if “the safety of the provider cannot be adequately
assured” or «when there is obvious mortal injury or irre-
versible death”, or in cases of “severe chronic co-morbid-
ity, very poor quality of life prior to cardiac arrest.” 79

First, it is clear that there can be no legal obligation to re-
suscitate (brain-)dead persons. It is also clearly unreason-
able to expect helpers to put themselves at risk. In cases
where there is no hope of success, regardless of the con-
sent of the person concerned, the fact that no one can
be obliged under penalty of law to take objectively futile
measures suggests there is no obligation to resuscitate.80

The Federal Supreme Court also waives this obligation “if
the assistance clearly no longer meets a need”. In medical
law, it has long been generally accepted that doctors can-
not be obliged to perform interventions that they consider
pointless or inappropriate.82 Therefore, such an interven-
tion cannot be enforced under penalty of law.

Resuscitation required but not wanted

In the case of unwanted resuscitation, it was explained that
a helper who “successfully” resuscitates a person who does
not want to be resuscitated may be liable for assault, bodily
harm and, if applicable, coercion. Conversely, this means
that a helper respecting the wishes of a person who does
not want to be resuscitated cannot be held criminally re-
sponsible. If the assistance itself constitutes a criminal of-
fence, refraining from providing it cannot be a criminal of-
fence.83

Resuscitation neither required nor desired

Cases in which resuscitation is neither required nor desired
are also clear. Here, refraining from resuscitation is not on-
ly not punishable, but is in fact required.

Homicide by omission

If resuscitation is omitted, the person concerned dies. This
raises the following question: Are helpers who do not per-
form the required and desired resuscitation only punishable
for failure to render emergency assistance under Art. 128
SCC, or also for homicide by omission under Art. 111
SCC?84 This question is relevant because failure to provide
emergency assistance is a misdemeanour (Art. 10 para. 3
SCC) punishable by imprisonment of up to 3 years, where-
as homicide is a felony (Art. 10 para. 2 SCC) punishable by
imprisonment of up to 20 years.85

Intentional homicide86 under Art. 111 SCC can be com-
mitted not only through active actions, but also through
passive inaction.87 According to Art. 11 SCC a felony or
misdemeanour may also be committed through a failure to
comply with a duty to act (para. 1). A person fails to com-
ply with a duty to act if they do not prevent an injury de-

spite being obliged to do so by virtue of their legal position
(para. 2). Persons who hold such a legal position are called
guarantors. A guarantor position may arise from statute
(lit. a) or from contract (lit. b). For example, parents have
a statutory duty as guarantors to protect their child (Art.
302 CC). Parents who fail to rescue their drowning child
are not only guilty of failure to render assistance (Art. 128
SCC), but also of homicide by omission (Art. 11 and Art.
111 SCC).88

Therefore, helpers are liable for homicide (or at least
manslaughter: Art. 113 SCC) by omission if they are in the
position of a guarantor. A guarantor is someone who has a
qualified legal obligation to protect a specific legal inter-
est.89 General statutory duties to provide assistance, such
as Art. 128 SCC 90 or § 17 (1) (a) of the Zurich Health
Act,91 according to which “doctors are obliged to provide
assistance in urgent cases”, do not establish a guarantor po-
sition.92

As a rule, relatives have a legal duty to provide assistance,
such as parents for their children (Art. 302 para. 1 CC) and
children for their parents and siblings, at least as long as
they still live together (Art. 272 CC). The same applies to
spouses (Art. 159 para. 3 CC). If they do not at least call
the emergency services, they may be liable to prosecution
for homicide or manslaughter by omission.

It is recognised that doctors working in emergency or res-
cue services have a (usually contractual93) duty to render
assistance.94 The same applies to paramedics.95 However,
it remains unclear whether first responders also hold a
guarantor duty to provide assistance. At first glance, the
existence of a guarantor position seems plausible, since
they, like professional rescue personnel, are alerted in
emergencies and sent directly to the site of the incident. In
this respect, an expectation to provide assistance may arise.
Guidelines stipulating that “once a call for rescue has been
accepted, there is a duty to respond” may also suggest the
existence of a guarantor position.96 On the other hand, the
fact that “not every legal obligation, but only a qualified le-
gal obligation”,97 such as that which parents have towards
their children, leads to a duty to provide assistance is an
argument against this notion.98 Such a qualified “duty of
care” 99 is only held, if at all, by contractually bound, pro-
fessional and remunerated paramedics and doctors, but not
by first responders who offer their assistance voluntarily.
Otherwise, first responders would be burdened with crim-
inal liability risks on top of their voluntary service. There-
fore, a guarantor position for first responders should be re-
jected. This applies all the more to bystanders who happen
to be present and have no connection whatsoever to the
person concerned. As such, first responders and third par-
ties can only be prosecuted for failure to provide emer-
gency assistance, but not for homicide by omission.

Error

Omissions can also be based on misjudgments. A distinc-
tion must be made between errors of fact (a.), errors as to
the justifying circumstances (b.) and errors of law (c.).

Error of fact

An error of fact occurs when a helper does not resuscitate
because they fail to recognise that there is a danger to
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life or because they believe that resuscitation is futile. If
they misjudge the situation in factual terms, they are to
be treated according to their perception (Art. 13 para. 1
SCC). If the helper could have avoided the error by exer-
cising due care, they are liable for negligence if the neg-
ligent commission of the act is punishable by law (para.
2). The last half-sentence is the most important: failure to
provide emergency assistance under Art. 128 SCC is not
punishable if committed negligently.100 This implies that
helpers cannot be prosecuted under Art. 128 SCC, even if
they grossly misjudge the danger to life or chances of res-
cue. This applies to all helpers (i.e., doctors, paramedics,
first responders and laypeople).

In the case of homicide by omission (Art. 11 and Art. 111
SCC), negligent (c)omission of the act is punishable un-
der Art. 117 SCC. However, only helpers in a guarantor
position (i.e. emergency doctors and paramedics, but not
first responders) can be prosecuted for this. Here, too, an
ex ante perspective must be taken,101 which is why only
obvious misjudgments can lead to liability.

Error of justification

Such an error would exist if helpers did not intervene be-
cause they believed that resuscitation would be refused; for
instance, they assume that the person affected has rejected
resuscitation, but in reality, the person affected would have
wanted to be saved.

Objectively, this constitutes at least a failure to provide
emergency assistance (Art. 128 SCC). Subjectively, there
is intent since the helpers consciously decide not to resus-
citate. The failure to provide assistance is objectively not
justified because resuscitation was necessary and desired.
Subjectively, however, the helpers make an error regard-
ing the justification. They are to be judged according to
their perception (Art. 13 para. 1 SCC): They imagined a
DNR status. If this perception had been correct, failure to
provide assistance would not only have been justified, but
withholding CPR would have been warranted. In such in-
stances, an acquittal would have to be granted.

Error of law

46 A third error may involve helpers not being aware that
they must help. In this case, they are not mistaken about
the facts, but about a legal requirement.102 Anyone who,
when committing the act, does not know and cannot know
that they are acting unlawfully does not act in a culpable
manner. If the error was avoidable, the court will reduce
the sentence (Art. 21 SCC). Ignorance (“does not know”)
of a requirement or prohibition thus protects de jure against
punishment. However, this only applies if this ignorance
was unavoidable (“cannot know”) . Federal Supreme
Court case law on unavoidability under Art. 21 SCC is
so strict that, de facto, the old legal aphorism “error iuris
nocet” (i.e. ignorance of law is no defence),103 continues
to apply. Such an error of law is already excluded “if
the perpetrator has the vague feeling that they are doing
something wrong. The perpetrator does not need to know
the exact legal classification of their behaviour.”104 An er-
ror of law is only unavoidable if “even a conscientious
person would have been misled.”105 Those subject to the
law should endeavour to familiarise themselves with it.106

Even those who are not familiar with Art. 128 SCC cannot
claim ignorance of the law, because conscientious people
must be aware of their general duty to render assistance.107

Guidelines

In summary, the risk of criminal liability for helpers is very
low. Incorrect resuscitation can lead to liability for neg-
ligent bodily injury or homicide. Resuscitation performed
against the will of the patient can result in liability for bod-
ily injury or coercion. Anyone who fails to perform neces-
sary and desired resuscitation may be liable for failure to
render emergency assistance.

However, in all cases, the incorrect performance of the re-
suscitation or the misjudgment of the desire for resuscita-
tion must have been clearly recognisable ex ante, taking
into account the pressure and stress of the emergency sit-
uation. Examples would include resuscitation that is only
started after a waiting period of 5 minutes, a deliberately
disregarded “do not resuscitate” (DNR) order or, in the
case of omission, a conscious disregard of the patient's de-
sire for resuscitation (REA status: Yes).

In practice, guidelines are needed that are, firstly, under-
standable to laypeople and, secondly, easy to access even
under great pressure. Two sets of guidelines are presented
below, which are related to each other as a rule (1.) and an
exception (2.).

Rule: In dubio pro REA

The first guideline is: “In dubio pro REA” (when in doubt,
resuscitate).108 This is a play on words derived from the
legal maxim “in dubio pro reo” (when in doubt, rule in
favour of the accused).109 The starting point of this rule is
to consider the standard cases in which resuscitation is ob-
jectively necessary and presumably desired. In such situa-
tions, providing assistance is not only morally imperative,
but also legally mandatory: anyone who fails to help a per-
son in mortal danger, when this could reasonably be ex-
pected of them under the circumstances, is guilty of at least
failing to render assistance under Art. 128 SCC.110

As its wording (“in dubio”) suggests, the rule also covers
cases of doubt in which resuscitation is objectively neces-
sary but where it is unclear whether the person concerned
would consent to or refuse resuscitation. In such situations,
there is double protection.

1. The error rule (Art. 13 SCC): First responders who as-
sume in good faith that resuscitation is desired by the per-
son concerned will be judged according to their assump-
tion, even if it later turns out that they were mistaken.

2. The emergency rule (Art. 379 CC): In emergencies, it
will often be unclear whether resuscitation is desired by the
person concerned. This may be because there is no advance
directive, a patient decree is not available on short notice,
the resuscitation status is unknown, or relatives are not pre-
sent or unable to provide reliable information. If first re-
sponders cannot determine the subjective will of the per-
son concerned in such situations, they will also be legally
protected if they perform an objectively necessary resusci-
tation. In summary, they will be legally protected in per-
forming a resuscitation because they are attempting to save
a life.
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Exception: No means no

Every rule has an exception. If there are clear indications
that resuscitation is refused, this wish must be respected.
These clear indications may be provided by a negative re-
suscitation status, an advance directive/patient decree, a
credible statement from the person in question conveyed
by relatives, or, in rare cases, a “No-CPR” stamp or tag.
Where the person concerned has expressed or recorded a
clear refusal of resuscitation, assistance must not be pro-
vided, even if resuscitation is highly likely to be success-
ful. No means no!

Background to this article

On 24 August 2025, the author submitted a comprehensive
legal opinion to the Swiss Resuscitation Council on crimi-
nal liability risks for first responders performing basic life
support (BLS-AED) [see full PDF of the German Ver-
sion]. This article aims to share the most important find-
ings from this opinion with a specialist legal and medical
audience. The article is also published in German (Thom-
men M. In dubio pro REA, Strafbarkeitsrisiken bei der
Reanimation. sui generis. 2025. https://doi.org/10.21257/
sg.283) and French (Thommen M. In dubio pro REA,
Risques de poursuites pénales en matière de réanimation.
sui generis. 2025. https://doi.org/10.21257/sg.284).
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evant professional obligations and standards”; see Council of Europe,
Explanatory Report to the Convention for the protection of Human
Rights and Dignity of the Human Being with regard to the Application
of Biology and Medicine: Convention on Human Rights and Biomed-
icine, European Treaty Series (ETS) – No. 164, Oviedo 1997, § 32:
“The current state of the art determines the professional standard and
skill to be expected of health care professionals in the performance of
their work.”

51 – Soar et al. (n. 1), p. 115 ff.

52 – This illustrates how the aforementioned “justification” (n. 38)
works in cases of negligence: trained rescuers know, or at least consid-
er it possible, that serious hypoxia-related brain damage can occur as
a result of resuscitation, but they generally trust that this will not oc-
cur. Subjectively, they are therefore acting with conscious negligence;
however, they are not guilty of negligent grievous bodily harm (Art.
125 para. 2 SCC) if it is established that resuscitation was necessary in
this situation according to the relevant rules of emergency medicine.
In this respect, there is no breach of duty (Art. 12 para. 3 SCC). The
same result (acquittal) can be reached through the so-called assump-
tion of risk doctrine: the risk consciously taken by the rescuers is (pre-
sumably) approved by the person concerned.

53 – See section “Failure to provide emergency assistance”.

54 – Council of Europe (n. 50), § 32: “Nevertheless, it is accepted that
professional standards do not necessarily prescribe one line of action
as being the only one possible: recognised medical practice may, in-
deed, allow several possible forms of intervention, thus leaving some
freedom of choice as to methods or techniques.”

55 – Insofar as negligently inflicted bodily harm is concerned (e.g. hy-
poxia-induced brain damage), criminal liability is excluded either be-
cause there has been no breach of the duty of care, or because a pre-
sumed consent to the risk removes the unlawfulness of the consciously
accepted danger of injury, see n. 38 and n. 52 above.

56 – SAMS Decisions on cardiopulmonary resuscitation (n. 16), p. 8
(“Advance directives and instructions for medical emergencies which
reject CPR are binding. Credible information from third parties is re-
garded as valid evidence of the patient’s (presumed) wishes. More con-
troversial, however, is the legal weight to be accorded to DNAR sym-
bols of any kind, such as “No CPR” stamps or necklaces. While these
do not have the same legal force as an advance directive – lacking a
date and signature – they still provide a strong indication of presumed
wishes. In such a situation, the emergency medical team may be guided
by this evidence of the patient’s presumed wishes and withhold CPR.”).

57 – For the “outcomes of resuscitation”, see the overview in the
SAMS Decisions on cardiopulmonary resuscitation (n. 16), p. 41 ff.

58 – John Saunders, Who’s for CPR?, Journal of the Royal College of
Physicians of London 1992, p. 255 (“Any competent patient who ra-
tionally refuses CPR probably decides on a judgment of the quality of
his life.”).

59 – See also BSK StGB-Schwarzenegger/Stössel Vor Art. 111 ff.
N 51, where the authors argue that the refusal of medically indicated
treatment by a quadriplegic or cancer patient who is not [yet] in a state
of near death must also be respected by doctors and nursing staff. Oth-
erwise, it would be considered bodily harm or assault.

60 – BGE 141 IV 437 consid. 3.2.1 confirms that the object of protec-
tion under Art. 181 SCC is the freedom of the individual to form and
exercise their will.

61 – BSK StGB-Delnon/Rüdy, Art. 181 N 16, where the authors state
that victims of unlawful coercion are natural persons who are holders
of the protected right to freedom and who are simultaneously capable
of forming, deciding or exercising their will. Consequently, an uncon-
scious person cannot be coerced. For Germany: Arndt Sinn, in: Erb/
Schäfer (eds.), Münchener Kommentar, Strafgesetzbuch, Band 4, 5th

ed., Munich 2025, § 240 N 26 (cit. MüKo StGB IV-Author), where the
authors deem it questionable whether the inclusion of sleeping and un-
conscious persons in the eligible group of victims can be justified.

62 – On the so-called blocking effects of consent, see MüKo StGB IV-
Erb, § 34 N 38, where the author maintains that where consent is with-
held, such a decision must be respected even if it appears objective-

ly unreasonable; for instance, in situations where medically necessary
treatment is refused. According to the author, this applies in principle
even if the person concerned does not have the full capacity to dispose
of the legal interest concerned, so that, for example, even life-saving
surgery may not be forced upon the person concerned.

63 – On the criminal liability of an imposed rescue measure, see also
Ulfrid Neumann, in: Kindhäuser/Neumann/Paeffgen/Saliger (Hrsg.),
Nomos Kommentar StGB, 6th ed., Baden-Baden 2023, Vorbemerkun-
gen zu §§ 211-217 N 86 (cit. NK StGB-Author), where the authors
maintain that rescue measures imposed on suicidal persons acting of
their own free will may [...] be punishable as coercion [§ 240] or bodi-
ly harm [§§ 223 ff., 340].

64 – Marc Thommen / Elmar Habermeyer / Marc Graf, Tatenlose
Massnahmen?, sui generis 2020, p. 333.

65 – On the dispute regarding whether an error as to the justifying
circumstances leads to justification, see Thommen/Habermeyer/Graf
(n. 64), p. 333 N 24, where the authors argue that acting in putative
self-defence leads to justification.

66 – On the question of whether this could constitute “Failure to offer
aid in an emergency” under Art. 128 SCC, see section “Failure to pro-
vide emergency assistance”.

67 – Müko StGB IV-Schneider, Vor § 211 N 71.

68 – NK StGB-Neumann, Vorb. §§ 211-217 N 87, where the author
holds that insofar as there is no free will to commit suicide, not only
active participation but also failure to prevent the act of suicide or to
take rescue measures is punishable. The omitting guarantor is to be
punished as the perpetrator of a homicide.

69 – Monika Bobbert, Suizidwunsch und die Perspektiven der An-
deren: Zur Problematik impliziter Vorannahmen und der Hilflosigkeit
Nahestehender, EthikJournal 2/2017, describes that attempted suicide
is often an appeal to the community and a desperate cry for attention
from fellow human beings (p. 5), noting that the possibility of a calcu-
lated suicide as opposed to a spontaneous suicide is usually presumed
(p. 18).

70 – Müko StGB IV-Schneider, Vor § 211 N 82, where the author ar-
gues that a distinction between suicides that trigger a duty to assist and
suicides that permit passivity should not be considered because it is
impossible to reliably determine the inner state of mind of a person
who is tired of life within the short period of time available for a life-
saving decision at the scene of an accident.

71 – SAMS Decisions on cardiopulmonary resuscitation (n. 16), p. 25.

72 – Federal Supreme Court, judgment of 19 January 2022 (6B_1109/
2020), consid. 2.3.2.

73 – BSK StGB-Maeder, Art. 128 N 44 with reference to N 29, where
it is held that Art. 128 SCC has been subject to the restriction that the
perpetrator “could reasonably be expected to provide assistance under
the circumstances”, and N 31, where it is specified that would be un-
reasonable if the person obliged to provide assistance would have to
expose themselves to a high risk of accident, infection or attack.

74 – In BGE 121 IV 18 consid. 2a, the Federal Supreme Court states
that the risk of death would have to appear so imminent that the per-
son's life is hanging by a thread.

75 – In BGE 121 IV 18 consid. 2a, the Federal Supreme Court explic-
itly specifies that a person suffering a heart attack is considered to be
in imminent danger of death.

76 – See BGE 121 IV 18 consid. 2b.aa, where the duty to render aid to
a person was confirmed even when a third party arrived at the flat; in
such a situation, the obligation to provide assistance was considered to
be incumbent on each of them for as long as the danger persisted.

77 – For the distinction: Spyros D. Mentzelopoulos et al., European
Resuscitation Council Guidelines 2021: Ethics of resuscitation and end
of life decisions, Resuscitation 2021, p. 410 ff. (“Deciding when to
start and when to stop cardiopulmonary resuscitation (CPR) – With-
holding and Withdrawing CPR.”).

78 – SAMS Decisions on cardiopulmonary resuscitation (n. 16), p. 30
(“6.4. Withholding CPR where it offers little or no likelihood of benefit.
In some situations, the initiation of CPR is not indicated or appropri-
ate. This is the case if the patient has rejected CPR, or if there is clear
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evidence that it would offer little or no likelihood of benefit. CPR is
to be withheld in patients with signs of certain death or with non-sur-
vivable injuries. […] The decision not to initiate CPR should be made
by a physician or by a professional with the relevant (medically del-
egated) authority and, as far as possible, on the basis of consensus
among the professionals providing assistance. In emergency medical
services, instructions on procedure must be available for non-medical
personnel.”); without this reservation: Mentzelopoulos et al. (n. 77),
p. 408 ff. (“Unequivocal criteria: When the safety of the provider can-
not be adequately assured; When there is obvious mortal injury or irre-
versible death; […]. Further criteria to inform decision making: Per-
sistent asystole despite 20 minutes of advanced life support (ALS) in
the absence of any reversible cause.”).

79 – On the reasonableness of assistance, BSK StGB-Maeder, Art. 128
N 44 maintains that while it deserves the utmost respect to risk one's
own life or even only one's health in order to save another, this cannot
be required under penalty of law. Accordingly, the provision is argued
to be limited in such a way that, here too, assistance must only be pro-
vided within the bounds of what is reasonable.

80 – Saunders (n. 58), p. 256 (“Futility of treatment outcome is anoth-
er reason for a DNR order: describing a treatment as futile implies its
prohibition. The patient is not merely a customer.”).

81 – Federal Supreme Court, judgment of 19 January 2022 (6B_1109/
2020), consid. 2.3.2 confirms that the elements of Art. 128 SCC are
fulfilled as soon as the perpetrator fails to help the injured person, re-
gardless of whether the help would have been successful. However, the
duty to provide assistance ceases to apply if the assistance is clearly
no longer needed, particularly if the person expressly refuses the assis-
tance offered or if death has occurred.

82 – Monika Ploier, Recht des Patienten auf Therapie – Recht des
Arztes auf Therapieverweigerung?, Journal für Neurologie, Neu-
rochirurgie und Psychiatrie 2008, p. 66, where it is maintained that, in
principle, a patient who is capable of understanding and making judge-
ments may express a wish to undergo treatment that is not medically
indicated. It is then up to the attending physician to decide whether
or not to comply with this request for treatment. In such a case, the
patient has no enforceable claim, since the attending physician cannot
be obliged to perform a medically non-indicated procedure; Isabelle
Richter, Indikation und nicht-indizierte Eingriffe als Gegenstand des
Medizinrechts, Diss. Leipzig 2016, Berlin 2018, p. 509, also states that
the patient has no right to the performance of non-indicated medical
measures.

83 – Federal Supreme Court, judgment of 19 January 2022 (6B_1109/
2020), consid. 2.3.2 states that the duty to render assistance ceases
when it is clearly no longer required, particularly where the person ex-
pressly refuses the help offered.

84 – For the two forms of criminal liability for omissions, see Annett
Weise / Sebastian Koch, Garantenstellung im Rettungsdienst – Wann
kann Nichtstun strafbar sein?, retten 2020, p. 228 ff.

85 – According to Art. 111 SCC, any person who kills another person
intentionally shall be liable to a custodial sentence of not less than 5
years. According to Art. 40 para. 2 sentence 2 SCC, the maximum term
of a custodial sentence is 20 years.

86 – For the sake of clarity, only intentional homicide by omission will
be discussed below. Strictly speaking, negligent homicide by omission
should also be discussed; for example, when a person fails to recog-
nise that another person needs resuscitation due to negligent careless-
ness (unconscious negligence) or when the rescuer recognises the need
for resuscitation but mistakenly believes that it will be refused (con-
scious negligence). However, even in these cases, the question to be
addressed immediately would be whether the rescuer is in a position of
responsibility at all. The reverse case, where it is recognised that resus-
citation is necessary but the rescuer trusts that death can be prevented
even without resuscitation, would probably be classified by the Fed-
eral Supreme Court as conditional intent (dolus eventualis) to kill by
omission in view of the imminent danger of death, cf. BGE 130 IV 58
consid. 8.4.

87 – On the criminal liability by omission in general, see BGE 53 I 351
consid. 3a, where the Federal Supreme Court held that not only a per-
son's positive actions but also their omissions are considered criminal-

ly significant behaviour, and omissions give rise to criminal liability if:
a) there was a legal obligation to act and b) the inaction was 'causal' for
the punishable outcome.

88 – Adrian Dan, Le délit de commission par omission: éléments de
droit suisse et comparé, Diss. Genf 2014, Genf et al. 2015, N 192.

89 – BGE 141 IV 249 consid. 1.1.

90 – Wolfgang Wohlers, in: Wohlers/Godenzi/Schlegel, Schweiz-
erisches Strafgesetzbuch Handkommentar, 5th ed., Bern 2024, Art. 11
StGB N 12.

91 – Canton of Zurich Health Act of 2 April 2007 (GesG/ZH; LS
810.1).

92 – Moritz W. Kuhn / Tomas Poledna, Arztrecht in der Praxis, 2nd ed.,
Zurich 2007, p. 719, convincingly argue that the guarantor position in
medical criminal law should be reduced teleologically if it is not to be
boundless. Thus, the general duty to render assistance under Art. 128
SCC does not establish a guarantor position any more than the general
duty of good faith or the professional activity of a physician in general.
Rather, what is described as necessary is an increased duty to protect
the endangered legal interest or to avert danger.

93 – Kuhn/Poledna (n. 92), p. 719 f., maintains that the treatment con-
tract underlying the doctor-patient relationship generally establishes
the doctor's position as guarantor for the life and health of the patient.

94 – Elmar Biermann, Rechtliche Aspekte in der Notfallmedizin –
Teil 2, Notfallmedizin up2date 2010, p. 27, finds that doctors who are
employed in emergency medical services or rescue services under a
contract with the National Health Service, or who are responsible for
admitting patients to a hospital, have a duty of care (i.e. an obligation
to provide medical care to emergency patients).

95 – See German Federal Court of Justice, judgment of 25 April 2001
(BGH 1 StR 130/01), LG Nürnberg-Fürth, where the Court holds that
when the two defendants assumed their protective role as paramedics,
they entered into a relationship of care towards the victim, which was
essentially determined by the duty to protect [the victim] from further
damage to his health.

96 – Canton of Aargau, Department of Health and Social Services,
Health Division, Richtlinien für First Responder im Kanton Aargau,
Aarau 2023, p. 13, is an example of guidelines that clearly set out
the first responder’s duty to respond once a call has been answered.
When first responders receive an alarm, it is at their personal discretion
whether to accept the call and thus carry out the operation. Only when
the alarm has been accepted is there an obligation to respond.

97 – BGE 141 IV 249 consid. 1.1 affirms that not every legal obliga-
tion is sufficient for the assumption of a guarantor position, but only
a qualified legal obligation; BGE 134 IV 255 consid. 4.2.1 also con-
firms that not merely any legal obligation is sufficient, but only that of
a guarantor; BGE 120 IV 98 consid. 2c again sets out that the offence
can only be committed by omission if the beneficiary has a duty of
care. Not merely any duty will suffice, but only a qualified legal oblig-
ation.

98 – For more details on qualified legal obligations, see Dan (n. 88),
N 190, where it is held that in the case of an omission, such a duty must
have several qualities in order to give rise to a position of guarantor.
First, it must precisely designate the person on whom it rests. The sec-
ond quality is the nature of this duty: it must be a legal duty. The third
characteristic relates to the content of this duty: it must require action
to be taken. The purpose of the required action must be to safeguard
a legally protected interest. Only if these conditions are met can we
speak of a duty of the guarantor, which is thus a qualified legal duty.

99 – In BGE 141 IV 249 consid. 1.1, the Federal Supreme Court
makes a distinction between duties of care (i.e. guarantor positions for
the protection of a specific legal interest against all threats to it) and
monitoring duties (i.e. guarantor positions for the monitoring of spe-
cific sources of danger for the protection of an undetermined number
of legal interests).

100 – The general rule of Art. 12 para. 1 SCC applies: “ Unless the law
expressly provides otherwise, a person is only liable to prosecution for
a felony or misdemeanour if they commit it wilfully .”

101 – Regarding the recognisability of risks, the Federal Supreme
Court has developed well-established case law. Under the theory of
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adequacy, the question of whether an act – according to the ordinary
course of events and general life experience – was capable of causing
or facilitating a result of the kind that occurred must be assessed ex
ante (i.e., from the perspective at the time of the act). Subsequent,
more accurate knowledge of the causal relationships cannot determine
whether the act was lawful or unlawful at the time it was performed;
BGE 135 IV 56 consid. 2.2.

102 – On the terminology, see BSK StGB-Niggli/Maeder, Art. 21 N 6,
where it is explained that legal doctrine and case law had long adopted
the term “error as to prohibition” (Verbotsirrtum), which was also used
in the Federal Council’s draft. The expression “error as to unlawful-
ness” was preferred only because it was feared that the proposed mar-
ginal heading might be too restrictive, given that in cases of omission,
the error as to prohibition becomes an error as to obligation.

103 – For a historical perspective, see Martin Heger, Geschichte und
Gegenwart des Verbotsirrtums im deutschen Strafrecht, Jahrbuch der
juristischen Zeitgeschichte 2015, p. 191 f. Since an error of law should
generally never benefit the offender within the legal order, traditional
criminal law adhered to the principle error iuris nocet, which implies
that an error of law is detrimental to the offender and results in criminal
liability. This reflected the distinction between misconceptions of fact
(error facti) and misconceptions of law (error iuris). Since awareness
of the factual circumstances constituted a prerequisite for intent, a per-
son who was mistaken regarding a factual element did not act inten-
tionally; accordingly, error facti non nocet. To this day, popular wis-
dom remains convinced: Ignorance of the law is no excuse.

104 – BGE 148 IV 298 consid. 7.6.

105 – BGE 75 IV 150 consid. 3.

106 – BGE 129 IV 238 consid. 3.1.

107 – Similarly, see Weise/Koch (n. 84), p. 229, who state that emer-
gency service personnel generally know from their training that failure
to act can be punishable by law. Most people understand that they are
obliged to act in certain situations.

108 – See also (albeit in the context of attempted suicide) SAMS De-
cisions on cardiopulmonary resuscitation (n. 16), p. 26, (“In doubtful
cases, CPR should be attempted (unless the prognosis is wholly un-
favourable) whenever it cannot be unequivocally assumed that CPR
would be refused by the patient, even if capacity were regained.”).

109 – See Interverband für Rettungswesen (Interassociation for Rescue
Services; for the “in dubio pro reo” principle, see Art. 10 para. 3
CrimPC (Swiss Criminal Procedure Code of 5 October 2007, CrimPC;
SR 312.0): “Where there is insurmountable doubt as to whether the
factual requirements of alleged offence have been fulfilled, the court
shall proceed on the assumption that the circumstances more
favourable to the accused occurred.”

110 – As explained above, emergency doctors and paramedics may al-
so be liable to prosecution for homicide or manslaughter by omission
due to their contractual position as guarantors.
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