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Summary
In Switzerland, where individual self-determination and
self-responsibility are strong values, coercive measures
are still very present in the care of individuals with mental
health conditions. In 2022, over 18,000 cases of compul-
sory care placements were recorded – one of the high-
est rates in Europe [1]. The Swiss Academy of Medical
Sciences (SAMS) is reviewing its guidelines on coercion
to better support practice. The present viewpoint aims
to contribute to such efforts by focusing on the role of
advance directives in preventing unwanted compulsory
placement and coercive measures.

Advance directives support individuals to document treat-
ment preferences in anticipation of future incapacity.
There is, though, differentiation between psychiatric and
non-psychiatric cases: while treatment refusals for somat-
ic conditions are typically considered binding, the prefer-
ences expressed in psychiatric advance directives can be
overridden following compulsory placement. This creates
a double standard that undermines self-determination for
individuals with mental health conditions.

The present article advocates for uniform legal standards
that would grant psychiatric advance directives equal bind-
ing force. It explores the validity of common arguments
against doing so, suggesting that objections often rely on
inconsistent or ethically flawed reasoning. The piece lays
out arguments in support of modifying policy on psychi-
atric advance directives, suggesting that comparably bind-
ing directives might enhance patient autonomy, reduce
the harm of coercive interventions, promote goal-concor-
dant care, strengthen oversight, and address discriminato-
ry policy.

As the Swiss Academy of Medical Sciences revisits guide-
lines on coercive practices, it is a good moment to consid-
er the potential value of binding psychiatric advance direc-
tives as tools to uphold patient autonomy and contribute to
broader efforts to reduce the harm of coercive practices.

Introduction

In Switzerland, where individual self-determination is a
strong value, coercive measures are still very present, par-
ticularly in the care of individuals with mental health con-
ditions. In 2022, Switzerland recorded 18,367 cases of

compulsory care placements, corresponding to roughly
two individuals per 1,000 residents, one of the highest rates
in Europe [1]. Despite common Swiss guidelines, there is
significant regional variation, with the proportion of invol-
untary hospitalisations among all psychiatric cases ranging
from 10% to nearly 40%, depending on the canton [2]. Co-
ercive practices, broadly defined as interventions imposed
“against the patient’s self-determined wishes or in spite
of his/her opposition” [3], can include compulsory place-
ment, involuntary treatment, seclusion, and restraint. Giv-
en the recognised harms of coercive practices, recent re-
ports emphasise the need for change [4].

The current guidelines from the Swiss Academy of Med-
ical Sciences already require justification of restrictions on
self-determination; they establish that coercion should on-
ly be applied as a last resort according to the principle of
proportionality [3]. The Swiss Academy of Medical Sci-
ences is actively reviewing its guidelines on coercion –
this presents an opportunity to freshly consider how to mit-
igate the harms [3]. The present viewpoint aims to con-
tribute to such efforts by focusing on the role of advance
directives in preventing compulsory placement and coer-
cive measures. A joint crisis plan, a form of advance state-
ment, is a key tool with proven efficacy in reducing the use
of coercion [5].

Advance directives and coercive measures

Advance directives support self-determination in clinical
settings by allowing individuals to predefine significant as-
pects of future medical care and express preferences with
legal force. Today, nearly half of those over 65 in Switzer-
land have an advance directive [6]. According to the Swiss
civil code (ZGB), competent individuals can use advance
directives to specify which medical treatments they con-
sent to or refuse in the event of future incapacity (Art.
370–373) [7].

There is a clear double standard, though, when it comes to
upholding advance preferences [8]. Outside the context of
compulsory care, advance directives can be used to refuse
treatment in a binding way, even if such refusal might lead
to self-harm, conflict with medical judgement, or place ad-
ditional burdens on the healthcare team or family members
(ZGB, Art. 370–373). This is not so in the case of com-
pulsory care; following compulsory placement and loss
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of decision-making capacity such that an advance direc-
tive is activated, advance preferences merely need to be
“taken into account” (ZGB, Art. 433), and clinical best
judgement can supersede treatment refusals. Of note, com-
pulsory placement can occur with or without loss of deci-
sion-making capacity (ZGB, Art. 426).

This creates inconsistencies. Preferences expressed in an
advance directive regarding non-psychiatric treatments re-
main binding, even if those preferences have been ex-
pressed by someone now under compulsory care. More-
over, preferences regarding psychiatric treatment remain
binding if the person is voluntarily undergoing inpatient
psychiatric treatment (ZGB, Art. 435). Following compul-
sory placement, though, advance directives can do very
little to uphold someone’s right to refuse unwanted psy-
chiatric care if those preferences go against clinical best
judgement. Psychiatry, thus, deviates from the standards
applied to non-psychiatric care. Although this psychiatric
exceptionalism has attracted critical scrutiny from legal
scholars, ethicists, and healthcare professionals [8–11], it
has not yet led to changes in policy.

Equal standards for all advance directives

Uniform standards for advance directives would allow in-
dividuals to draft advance directives while competent that
would be binding in the event of possible compulsory
placement. These directives could express treatment pref-
erences or reject specific psychiatric interventions; refusals
could not be overridden, even if they incur risk. By analo-
gy with non-psychiatric care, the right to treatment refusal
would extend to rejecting involuntary hospitalisation, just
as one can refuse admission to a general hospital or inten-
sive care unit. Possible harm to others, on the other hand, is
a concern that can justify compulsory placement and needs
to be considered in the policies on advance directives [12].

Standardising advance directive policy would help elim-
inate discrepancy in how those with and without mental
health conditions are treated. The call for binding psychi-
atric advance directives is thus part of a broader case for
equal rights – regardless of diagnosis or treatment setting
– and the abolition of laws that specifically target individ-
uals with mental health conditions [1]. There is significant
evidence to support the value of psychiatric directives with
binding legal force [13, 14].

A few key arguments emerge in the case for consistent ad-
vance directive policy across settings:

1. Strengthening patient rights and autonomy – Given the
prevalence of coercive measures in Switzerland, consistent
advance directives – binding even in the case of compul-
sory placement – may be an important tool to balance the
power of institutions and clinicians.

2. Mitigating the harm of coercive interventions – To serve
their function of increasing self-efficacy and agency, ad-
vance directives need more weight precisely in the settings
where they can presently be overridden.

3. Facilitating the personalisation of medicine – Advance
directives help align care with the person’s stated goals and
preferences, an important component of which is avoid-
ing unwanted clinical interventions. This aim would be
strengthened if valid refusals encompassed both psychi-
atric and non-psychiatric preferences.

4. Improving systems of oversight – Advance directives
that stand even in the case of compulsory placement would
draw attention to coercive practices and likely strengthen
reporting and oversight mechanisms, limiting misuse and
abuse.

5. Eliminating “special legal standards” – Advance direc-
tives with equal status help eliminate differential treatment
of those with mental health conditions by targeting incon-
sistencies in standards for psychiatric and non-psychiatric
care.

While there are strong arguments in favour of reducing dif-
ferential treatment by modifying advance directive policy
[8, 15], the idea of binding psychiatric advance directives
has also raised concern and met resistance [16, 17]. We ar-
gue that many of the common arguments against binding
psychiatric advance directives reflect flawed reasoning.

These arguments and their shortcomings are summarised
below:

1. “This is how psychiatry has always worked; coercion is,
regrettably, part of psychiatric care.”

This reflects an “is-ought fallacy”, where tradition is con-
flated with ethical justification. Just because something has
been done does not validate continuing to do so. This is
rather a call for the introduction of appropriate alternative
interventions.

2. “Giving advance directives too much legal force in psy-
chiatric cases may lead to preventable deaths.”

In non-psychiatric care, people are allowed to make deci-
sions through advance directives that could lead to their
death, such as rejecting resuscitation. Concerns about legal
liability or reputational damage are pragmatic, not ethical,
arguments.

3. “Psychiatric patients aren’t typically at life’s end, so ad-
vance directives don’t apply.”

This reflects a flawed premise. Preferences expressed in
advance directives are not solely relevant to end-of-life
scenarios.

4. “It is morally wrong not to try to save lives in psychia-
try.”

This involves a slippery slope concern that allowing self-
determination in psychiatry will lead to a more global de-
valuation or neglect of individuals with mental illnesses,
as seen in Nazi-era euthanasia programmes. The concern
is not inevitable nor contained in the premise of respecting
treatment refusal.

5. “We don’t have the resources to honour advance direc-
tives in compulsory care.”

This reflects an ethically questionable trade-off, as re-
source constraints should not override patient autonomy.
While pragmatic concerns about staffing and funding are
valid, they require societal discussion and cannot be con-
sidered an immutable given.

6. “Assessing capacity during a crisis to know whether or
not an AD should go into effect is too difficult.”

While challenging, this cannot justify denying the right to
self-determination. Instead, it is an argument for develop-
ing appropriate methods for capacity evaluation in such
circumstances.
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7. “Coercion is justified because people are often grateful
afterwards.”

This relies on a problematic normative premise that pa-
ternalism is acceptable. It conflicts with the right to self-
determination. Restricting this argument to psychiatry dis-
criminates against individuals with mental illnesses.

8. “Binding psychiatric advance directives could be used
defensively, more to protect institutions from liability than
to benefit the patient.”

The concern that advance directives might shift responsi-
bility for care decisions onto the patient applies to both
psychiatric and non-psychiatric advance directives alike.
This is not a reason to differentiate between advance direc-
tive types but rather a call to consider the responsibility of
clinical beneficence more generally.

Conclusion

There are presently clear double standards when it comes
to the role of advance directives in psychiatric and non-
psychiatric care. Unless convincing reasons can be put for-
ward, such disparities amount to discrimination against
vulnerable patient groups. Eliminating such double stan-
dards will be an important step towards addressing con-
cerns about present coercive practices in Switzerland.

The common arguments against standardising advance di-
rectives across settings are ethically uncompelling. There
is clear ground to reconsider advance directive policy as
part of a larger effort to revise coercive practices in
Switzerland. In moving ahead, it will be necessary to deter-
mine how ethical concerns intersect with clinical consider-
ation such that advance directives meaningfully contribute
to high-quality, goal-concordant care, including psychi-
atric care.

The present viewpoint is based on a speech given by Prof.
Biller-Andorno at the Award Ceremony of the Dr. Margrit
Egnér Preis 2024 (cf. https://margritegner.ch/
2024-preisverleihung/ ).
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